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The court held that mandamus did 
not lie to compel the Interstate Com- 
merce Commission, in fixing the final 
value of the respondent railroad’s 
property under section 19a of the In- 
terstate Commerce Act, to specifically 
include the value of the carrier’s 
trackage and terminal rights under 
contracts providing for the payment of 
rentals for the privilege of using the 
tracks and terminal facilities of other 
roads. The court reversed a decision 
of the Court of Appeals of the Dis- 
trict of Columbia which ruled that the 
Commission erred in refusing to in- 
clude the carricr’s rights to partici- 
pate in the use of the Grand Central 
Terminal and its approaches in New 
York, and the South Station in Bos- 
ton. The Commission said it gave 
consideration to the trackage and ter- 
minal rights and found they were not 
“properiy owned and used,” and there- 
fore held those rights were not subject 
to a s2parate valuation under sec- 
tion 19a. 

Mr. Justice Van Devanter, Mr. Jus- 
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tice McReynolds and Mr. Justice Suth- 
erland did not concur in the decision. 
Chief Justice Hughes and Mr, Justice 
Butler took no part in the considera- 
tion and decision of the case. 


INTERSTATE COMMERCE COMMISSION 
v. 
THE New York, New Haven & HARTFORD 
RAILROAD COMPANY, OLD COLONY RAILROAD 
Company, Boston & PROVIDENCE RAILROAD 
Corp. ET AL. 
Supreme Court of the United States. 
No. 15. 
On writ of certiorari to the Court of Ap- 
peals of the District of Columbia. 
THomas M. Ross (CHARLES W. NEEDHAM, 
General Solicitor, Ropert E. Freer and 
Mary B. Linkins with him on the brief), 
for petitioner; JoHn L. Hatt and 
CuHartes O. Pencra (CHoate, Hatt & 
Stewart with them on the brief), for 
respondents. 


Opinion of the Court 
Nov. 21, 1932 

Mr. Justice Carpozo delivered the opin- 
ion of the court. 

The New York. New Haven & Hartford 
Railroad Company, and other railroad 
companies subject to its control, the group 
making up together the New York, New 
Haven and Hartford System, and collec- 
tively described as “the carrier,” peti- 
tioned the Supreme Court of the District 
of Columbia for a writ of mandamus di- 
rected to the Interstate Commerce Com- 
mission and commanding the Commission 
to include the value of the carrier’s in- 
terests in the tracks of the New York 
and Harlem Railroad Company from 
Woodlawn to Forty-third Street in the 
City of New York, in the Grand Central 
Terminal in that city, and in the land 
and buildings of the Boston Terminal 
Company as part of the inventory and 
valuation required by section 19a of the 
Interstate Commerce Act. 37 Stat. L. 
701, c. 92; 49 U. S. C., section 10a. The 
Supreme Court of the District dismissed 
the petition. Its judgment was reversed 
by the Court of Appeals (55 F. (2d) 1028; 
60 App. D. C. 403), and a writ of certio- 
rari brings the case here. 


The carrier operates lines of railroad | 


| in Massachusetts, Rhode 
necticut and New York. 


Island, Con- 


From Woodlawn south to the Grand 
Central Station, a distance of about 12 


miles, the carrier’s passenger trains run | 


| over the Harlem tracks, and the carrier 
and the Central use the’ station 
common. 
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| the road of the New Jersey 
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At Boston. Mass., the carrier’s tracks 
connect with those of the Boston Ter- 
minal Company, the owner of the South 
Station in Boston; and the carrier has 
the use of that station in common with 
other lines. 

The facts bearing upon its interest in 
the Harlem tracks and the Grand Cen- 
tral Terminal will be considered first, 
and afterwards those bearing upon its 
interest in the terminal at Boston. 

On March 17, 1848, an “agreement and 
contract of transportation” was entered 
into between the New York & Harlem 
Railroad Company and the New York & 
New Haven, a predecessor of the carrier. 
By this contract, the Harlem granted to 
the New Haven the right “to run their 
trains, engines and cars for the trans- 
portation of passengers, mails, expresses, 
freight, etc., over the track or tracks of 
& Harlem 


| Railroad Company from the point of junc- 


Its tracks enter | 
the State of New York at or near Port- | 
chester, and.at Woodlawn connect with | 
the tracks of the New York and Harlem | 
Railroad Company, now operated under | 
lease by the New York Central System. | 


in | 


tion aforesaid 
New York.” 

The New Hayen was to furnish its own 
haulage and to pay the Harlem “as full 
compensation for the use and occupation 
of their track or tracks as aforesaid, a 
certain sum for each passenger trans- 
ported,” and a portion of the tariff rates 
received for the transportation of express 
matter and the mails. Compensation was 
to be adjusted every five years by agree- 
ment, or in the event of failure to agree, 
by arbitration. 

Following the execution of this contract, 
and on March 29, 1848, the Legislature 
of New York passed an act to amend the 
charter of the New York & Harlem Rail- 
road Company. In section 6 of that act, it 
confirmed the validity of the contract 
with the carrier's predecessor. “The New 
York & New Haven Railroad Company is 
hereby authorized to enter upon and run 
their cars and engines for passengers, 
freights, mails, expresses and other busi- 
ness, over the road of the New York & 
Harlem Railroad Company, from the 
point of junction of the roads of said 
companies at or near William’s Bridge, 
in the County of Westchester, to the City 
of New York, and as far into the said 
city as the said Harlem Railroad may 


to and into the City of 


Digest summary of the opinion 
printed in this Supplement will ap- 
pear in the issue of The United 
States Daily of Nov. 23. 


es she RE 

This Supplement also contains a 
reprint of the opinions in Nos. 3-21 
and 39 which were announced 
Nov. 14. 
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extend, upon such terms, 
point as has been or may hereafter be 


agreed upon by and between said com- | 
| the bonds and a dividend not to exceed 


panies, a copy of such agreement or 
agreements to be duly authenticated and 
filed in the office of the Secretary of 
State of this State.” 


Promptly upon. the enactment of this | 


statute, the New Haven connected its 


line with the tracks of the Harlem, and | 
ever since that time has run its trains | 


over them into the City of New York. 


The Harlem on April i, 1872, leased its | 


road to the New York Central for a 
term of 401 years, the lease reciting 
that it was subject to the contract be- 


tween the Harlem and the New Haven. | 


From a statement of the facts as to 
the carrier’s interest in the tracks south 
of Woodlawn we pass to a considerations 
of its interest in the Grand Central Ter- 
minal. An agreement described as a 
“tripartite lease” was entergi into on 
Noy. 1, 1872, between the Harlem, the 
Ceniral and the New Haven whereby 


the Harlem leased to the other roads the | 
use of certain parts of the Grand Cen- | 
(a building since then de- | 


tral Depot 
stroyed) and the adjacent yards. 

Cn July 24, 1907, this agreement was 
superseded by another tripartite lease 
between the same parties. The Central 
agreed at its sole expense to acquire the 
lands and make all the changes neces- 
sary for the construction of a new sta- 
tion, the present Grand Central Termi- 
nal. 


term of the New Haven’s Charter 


provisions of this agreement, of the said 
Railroad .Terminal for the accommoda- 


tion of the traffic of the New Haven | 
traffic,” | 
with the proviso that the New Haven’s | 


Company, other than freight 
right to the use of the terminal should 
in no event exceed 50 per cert of the 
maximum capacity. 

As “compensation for the premises 
hereby. demised,” the New Haven was to 
pay to the Central that proportion of 
4%, per cent interest on the cost of con- 
struction and of the annual expenses for 
maintenance and operation “which the 
use of the Railroad Terminal by the 
New Haven Company bears to the entire 
use thereof.” The terminal was to be 
under the direction of a terminal man- 
ager appointed by the presidents of the 
Central and New Haven companies and 
removable by either. 

Next in order is a statement of the 
interest of the carrier in the terminal 
at Boston. 
setts Legislature, approved June 9, 1896, 
the Boston Terminal Company was in- 
corporated “with power to construct and 
maintain a union passenger station, in 
the southerly part of the City of Boston, 
and to provide and operate adequate 
terminal facilities for the five railroad 
companies entering the city and for the 
accommodation of the public.” 

These railroad companies, including the 
New Haven, were severally authorized to 
subscribe for the capital stock in equal 
amounts. Upon the completion of: the 
proposed improvements, the five railroads 
were to use the station and its terminal 
facilities for all their terminal passenger 
business in Boston, and were to pay to 
the Terminal Company the amounts nec- 
essary to satisfy the expenses of the corpo- 


and to such | 


Acting for itself and the Harlem, | 
it leased to the New Haven during the | 
a:s;, 1 
in perpetuity) the “use, in common with | 
the Central Company, subject to all the | 





By an act of the Massachu- | 
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rate administration and of the main- | 


tenance and operation of the station and 
other facilities, together with interest on 


4 per cent on the capital stock. The 
payments by the several roads were to be 
proportioned to the use, and were to be 


deemed to be a part of their operating | 
At the time of the trial, the | 
New Haven, having succeeded to the in- | 
terests of some of the other roads, held | 


expenses. 


in its ownership or subject to its control 


80 per cent of the Terminal stock, the | 
| remaining 20 per cent being controlled by 


the Central. 

With this statement of the facts as to 
the carrier’s interests in the tracks and 
terminals, we reach the question whether 
the Commission was under a clear duty, 
enforceable by mandamus, to include those 


| interests with a specific valuation in the 
| Statutory inventory. 


By section 19a of the Interstate Com- 
merce Act (49 U. S. Code; Act of March 


1, 1913, c. 92, 37 Stat. 401, as amended), | 
there is laid upon the Commission the | 


colossal task of preparing an inventory 


and valuation of the property of the rail- | 


roads of the United States. 


Subdivision a of the section is sweeping 
| in its extension. 


~“The Commission shall. * * * investi- 
gate, ascertain, and report the value of 
all the property owned or used by every 
common carrier subject to the provisions 
of this Act.” It “shall make an inventory 
which shall list the property * * * in de- 
tail, and show the value thereof as here- 
inafter provided, and shall classify the 
physical property, as nearly as practicable 


in conformity with the cassification of ex- | 
as | 
prescribed by the Interstate Commerce | 


penditures for road and equipment, 


Commission.” 

Subdivision b contains directions as to 
the method of showing values and thus 
fulfils the promise of subdivision a -that 


| Such directions as to form will be “here- 
inafter provided.” 


The provisions are distributed into five 
classes. 

Under the heading “first,” there is a 
command to the Commission to “ascertain 
and report in detail as to each piece of 
property, other than land, owned or used 
by said common carrier for its pruopses 
as a common carrier, the original cost to 
date, the cost of reproduction new, the 
cost of reproduction less depreciation, and 
an analysis of the methods by which these 


| several costs are obtained and the reason | 


for their differences, if any.” 
For convenience of reference this part 


| Of the directions that are grouped under | 
| the heading “first” will be described as 


number one. 

Under the same heading there is, how- 
ever, another part which will be identified 
as number two. 


“The Commission shall in like manner | 


ascertain and report separately other 


values and elements of value, if any, of | 


the property of such common carrier and 
an analysis of the methods of valuation 
employed, and of the reasons for the 
differences between any such value and 


| each of tne foregoing cost values.” 


The division described as “second” con- 
tains directions for a report of the original 


*The events leading up to the adoption of 
the act and the public policy it was designed 
to further will be found clearly stated in 
Sharfman, The Interstate Commerce Commis- 
s.on, vol. 1, pages 117 to 137. 
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cost and present value of lands, rights of 
way and terminals separately from im- 
| provements. 

The “third” division deals with the val- 
uation of property held for purposes other 
than those of a common carrier; the 
“fourth” with the financial history and 
corporate structure of the carriers; and 
the “fifth” with the ascertainment and 
valuation of governmental aids or gifts. 

By subdivision c the Commission is 
empowered, except as otherwise provided, 
“to prescribe the method of procedure to 
be followed in the conduct of the investi- 
gation, the form in which the results of 
| the valuation shall be submitted, and the 
| classification of the elements that consti- 
tute the ascertained value.” 

The Commission at an early stage in its 
labors was confronted with the problem 
as to the proper method of valuation 
where there was a division of interest be- 
tween the ownership and the use. The 
first exposition of its views upon that sub- 
ject will be found in a decision made 
July 31, 1918, in the matter of the valua- 
tion of the Texas Midland Railroad, 75 
I. c. C. 1, 20, 121, 122. 


The substance of its ruling there was 
| that where property is jointly used by 
| two owners, the details will appear in the 
inventory of each; that where property is 
owned by one carrier, and exclusively used 
by another, the details will appear in the 
inventory of the owner, but in addition 
the value will be shown in the inventory 
of the user; that where a carrier owns 
and uses property but gives to some other 
carrier not the exclusive use but only a 
qualified use in common with itself, such 
as the right to use its tracks, the fact and 
nature of the use will be described in the 
inventory of both the owner and the user, 
but the value of the property will be re- 
| ported in the inventory of the owner solely. 

“The physical property,” said the Com- 
mission (p. 124), “is not changed by this 
dual use.” “The law requires the ascer- 
tainment of values for property owned or 
used, but not the value of the use.” 175 
1. 6. Cc. 

Despite the comprehensive command to 
report the value of all the. property owned 
or used by any common carrier subject to 
the act, there is still, so the Commission 
held, some latitude of judgment as to the 
extent to which the component elements 
of worth are to be separated, and a specific 
valuation allocated to each. 

The Commission has steadfastly adhered 
to these principles in the fulfilment of its 
task. Along the lines there charted, a 
thousand inventories and reports have 
been made, it is said, during the 19 years 
that have gone by since the Valuation Act 
| was passed. Cf. Report of the I. C. C. for 
1931, p. 68. 

In only one instance, except this, has 
the method, so far as we are informed, 
been challenged in the courts as a depar- 
ture from the statute, and there man- 
damus was refused. Kansas City South- 
ern Ry. Co. v. Interstate Commerce Com- 
mission, 6 F. (2d) 692.. Cf. Matter of Kan- 
sas City Southern Ry. Co:, 75 I. C. C. 223, 234, 

What was done in this inventory has at 
least that sanction of validity which is 
born of long administrative practice. 
United States v. Moore; 95 U. S. 760, 763; 
Logan v. Davis, 233 U. S. 613, 627; Brewster 
v. Gage, 280 U. S. 327, 336; American Bond 
and Mortgage Co v. United States, 282, 
i U. S. 327, 378. 
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In conformity with that practice the 
Commission overruled the protest of the 
carrier, and held that the trackage rights 
over the Harlem roadbed and the rights 
of user in the New York and Boston ter- 
minals would be reported in the inventory 
as valuable rights or interests belonging 
to the carrier, but without assigning to 


them a specific value separate from the | 
value given to the system as a whole. | 


Like “going concern value” and that of 
many other intangibles, the value of these 
qualified privileges of user, falling short 
of, ownership or full possession of the 
physical thing, was not excluded altogether 


as an element to be reflected in the ulti- | re ; | 
| Commission as contributions to a larger | 


We were | 
told upon the argument that the interests | 


mate appraisal. Cf. Texas Midland R. R. 
Case, 75 1. C. C. 1, 69. 

What was held was no more than this, 
that the contribution of such factors was 
not a separate thing of value to be segre- 
gated from all the other values inhering 
in a unified system of railroad operation, 
and ticketed by itself. “We report all the 
costs which are specifically named in the 


valuation act, on which we can obtain | 


tangible data, and we find a single sum 
value after a consideration of those tan- 
gible costs and the intangible elements of 


value which inhere in a fully organized | oo L 
| contract giving rise to a mere license. 


and operating property.” Cf. Des Moines 
Gas Co. v. Des Moines, 238 U. S. 153, 165; 
McArdle v. Indianapolis Co., 272 U. S. 
400, 414. 

These are the words of the Commission 
in answering the carrier's objection that 
the going concern value had not been 
separately stated. Its answer might have 


been the same if it had been meeting the | 
objection that privileges of user, incapable | 


of appraisal in terms of the cost of the 


thing used, had been described in the in- | 


ventory without specific appraisal of the 
value of the use. 

We are thus remitted to the question 
whether this method of classification, ac- 
credited to us, as it is, with all the au- 
thority springing from 
practice, is a departcure from any duty 
created by the statute, or, more accurately, 
from any duty so peremptory and un- 
mistakable as to be enforceable by man- 
damus. 


True indeed it is that by the express 
direction of the statute there is to be a 
valuation of all the property owned or 
used by any carrier subject to the act. 
We do not travel very far upon the road 
to a solution of our problem by repeating 
that command. A valuation there is to 
be, for so it is commanded in subdivision 
(a), but only “as hereinafter provided,” 
and to discover what is “hereinafter pro- 
vided,” we must look to subdivision (‘b). 
lf there is nothing in subdivision ‘(b) call- 
ing for the separate classification and ap- 
praisal of the value of a right to use, then 
the duty so to classify and appraise is not 
created by the statute, and certainly not 
created in any clear and peremptory way. 

We must distinguish between the ulti- 
mate result to be attained by the prepara- 
tion of the inventory and the details of 
form and method prescribed for its attain- 
ment. To admit that there must be a val- 


uation of the whole is not equivalent to | 


admitting that a separate and specific 
valuation must be allocated to every kind 
of property interest embraced within the 
whole. To what extent a group of in- 
terests shall be resolved into its elements 
is thus a question of degree. 

If a barren literalism were to guide us, 
subdivision could be carried down to the. 


| res. 


| been licenses, and nothing more. 


| terests amounted to a title or estate. 


administrative | 


| roads of this class, the respo-:: 


| property 
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dimensions of an atom. We are not to 


treme.” Nobel State Bank v. Haskell, 219 
U. S. 104, 110. A roadbed and a terminal 


are property, but so are license privileges, | 


and contracts for supplies, and rights in 
versonam as well as those attaching to a 
Was it the meaning of the lawmakers 
that rights and interests such as these 
were to have a value specifically assigned 
to them apart from their relation to the 
“going value” of the business? Not even 
counsel for the carrier would have us go 
so far. 


By concession there are forms of prop- 
erty which are to be considered by the 


whole, and not as things apart. 


jn the Harlem tracks might have been 
omitted from the inventory if they had 
Specific 
valuation became necessary because, in 
the view of counsel, the interests had 
their basis in a franchise or an easement. 
A like distinction was drawn in respect of 
the interests in the terminals, They 
might have been omitted from the in- 
ventory, however great their value, if the 
privilege of use had been derived from a 


The omission of a specific valaution be- 
came wrongful, it was argued, if the in- 
The 
Commission declined to go into these 
niceties. “It is * * * not necessary for us 
to determine whether the right of use in 
the carrier is best defined by reference 
to it as a license to use, an easement or 
a trackage right.” 

We shall practice a like restraint, ob- 
serving only in passing that the proper 
classification is obscure ‘Union Pacific 


Railway Co. v. Chicago, Rock Island & | 


Pacific Railway Co., 163 U. S. 564, 582, 
583; Union Pacific Railway Co. v. Mason 
City Railroad Co., 222 U. S. 237, 247, 248), 
and that the carrier by its own conduct 
has admitted the obscurity. 

In its annual reports to the Commis- 
sion, starting in 1888 and including the year 
preceding the beginning of this suit, its 
interests in the Harlem tracks and in the 
New York and Boston terminals are re- 
ported under “class 5,” which is described 


in the report as including “all tracks op- | 


erated and maintained by others, but 


over which the respondent has the right | 


to operate some or all of its trains. In 
‘ont has no 
but the rights 


proprietary rights, only 


of a licensee.” 


What concerns us at the moment, how- 


ever, is not the fitness or the unfitness of | 
What mat- | 


one classification or another. 
ters for present purposes in the carrier’s 
concession that the command to prepare 


| an inventory in which all the property 


shall be valued does not mean that every 
interest shall be separately 
valued. Something, then, is to be abated 
from the dictates of an implacable literal- 
ism allowing no exceptions. 


sion has to be drawn between the property 
to go in and the property to stay out. 


location of the line will involve considera- | 
tions of legislative intention and admin- | 
Division being neces- | 


istrative judgment. 
sary, did the members of the Commission 
ignore a plain and certain duty in mak- 
ing it where they did 





| the ratio of use. 


| for 


At one point or another a line of divi- | 
| between the rent payable under the lease 


In our summary of the statute the pro- | 
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| visions under the heading “first” of sub- 
push the mandate to “a drily logical ex- | 


division b were separated into two parts, 
described as numbers one and two. Part 
humber one was intended to procure the 


valuation of a railroad considered as a 
physical thing. Every “piece of property” 
is to be inventoried, and with reference 


| to every “piece” so inventoried the Com- 


mission is to ascertain the investment in 
the thing, and the cost of producing it 
anew. The factors have been made fa- 
miliar by historic litigations. Smyth ¥. 


|; Ames, 169 U. S. 466; St. Louis & OFallon 


Railway Co. v. United States, 279 U. S. 461. 
But the statute does not mean that there 


shall be a duty to appraise in terms of 
cost if the interest to be appraised is such 
that the cost of the thing is without rele- 
vance as a criterion of the value of the 
interest. There can be no plain and cer- 
tain duty, enforceable by mandamus to 
proceed to-a valuation that will be a snare 
or a deception. Here the New Haven has 
not invested anything in the roadbed or 
the terminals. It is not affected for good 
or ill by fluctuations in the cost of build- 
ing them anew. Whatever the legal cat- 
egory in which its interests are to be 
placed, the value is independent of the 
cost of the thing in which those interests 
inhere. 

Plainly untéhable is its contention that 
the amount to be allowed to it is the pro- 
portion of the cost value of the property 


| that would result from a division of such 


itself and the Centra] in 
30 I. C. C. Val. Rep. 1 
at pp. 31, 33. Such a method of appraisal 
ignores the millions of dollars payable 
year by year in perpetuity to keep the 
privilege alive. It treats as an investment 
what is merely a contingent debt. 

The value of the trackage rights, 
whether one views them as amounting to 
a license or an easement, is not the cost 
of the roadbed, but the difference between 
the value of the use and the rent to be 
paid therefor. The vane of the interests 
in the terminals, whatever the proper 
name for them, must be measured in the 
same way. 

Today, under the Transportation Act 
of 1920, the Commission may compel a 
carrier owning terminal facilities to grant 
to other carriers the use of such facilities, 
including main line tracks for a reason- 
able distance, in return for a compensa- 
tion prescribed as just and reasonable. 
49 U. S. Code 3 (4). For all that appears 
the rights now in controversy might con- 
tinue to be enjoyed though the agree- 
ments set forth in the record were. to be 
rescinded or annulled, and enjoyed at a 
smaller cost, if a rental lower than the 
existing one were to be fixed by the Vom- 
mission. 


Be that as it may, the value for the 
New Haven is not the value of the thing 
or piece of property owned or used, or of 


any fractional interest therein. The value 
the New Haven is the value of the 
use, which is measured by the difference 


value between 


and the fair and reasonable rent that 
would be the compensation payable to the 
owner in the absence.of agreement. There 
is nothing to indicate that the carrier laid 
testimony before the Commission as to 
what this difference would be. Cf. Texas 
Midland Railroad Case, 75 I. C. C. 1, 2%. 
It took its stand upon the position that 
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pro tanto, in proportion to its use, it was 
the owner of the fee. 


The argument will be made, however, 
Ap- | 


that the Commission is inconsistent. 
praisal on the basis of cost has been 
thought to be suitable where the lessee 
has a possession exclusive of the owner. 
Why, then, is it not suitable also where 
the interest of the lessee is in common 
with the owner, and this though the in- 
terest fluctuates from day to day with the 
measure of the use? No doubt the prac- 


tice of the Commission has been what the | 


argument assumes. The practice has been, 


as we have already pointed out, when the | 


Possession of a lessee is exclusive of the 
Possession of the owner, to inventory 
leased property in the name of each of 
them, setting down for each the original 
and the reproduction cost of the subject 
matter of the lease, setting down the fact 
oi use, and making allowance thereafter 
for any increase or deduction due by rea- 
son of such use when costs are readjusted 
and corrected to express the final values.* 

Never upon the face of the inventory 
has there been a specific valuation of the 
interest of the lessor and that of the 
lessee considered as estates in the land 
and structures and apart from the valu- 
ation of the property demised. The Com- 
mission has been unfalteging in its ad- 
herence to the principle that the value 
to be reported is the value of the thing, 
and not of every interest connected with 


the thing. Whenever the nature of a lease | 


is such that the cost of what is leased 
may. appropriately be taken as an index 
of the value of the leasehold, the inven- 
tory and the valuation have been made 
upon that basis. Whenever the interest 
has been such that cost is not an index, 
the test of cost has been rejected. 

In the application of these methods 
there has been no discrimination between 
this carrier and others. In the inventory 
now in controversy there are properties 


owned by the New Haven, and wholly | 


leased to other lings, and properties owned 
by other lines, and wholly leased to the 


New \Haven. For all these properties the | 


reproduction cost is set forth in the in- 
ventory of the New Haven Syste~: with- 
out specific appraisal of the value of the 
reversion as an interest subject to the 
lease, or the value of the lease as an in- 
terest distinct from the reversion. The 
New Haven itself is thus the beneficiary 
of the principle that the inventory is to 
set forth the value of the thing, and not 
of every interest touching the enjoyment 
of the thing. 


We recur, then, to the question why | 


the method of appraisal that has been 
thought to be appropriate where a lessee 
has the sole use may not be followed here 
also where in common with the owner 
the lessee has an undivided jnterest in 
the use of tracks and terminals in re- 
turn for yearly payments. 
sufficient answer is that it is never man- 
datory on’ the Commission to value the 
interest of any lessee on the basis of the 
cost, though such a method may in certain 
circumstances be appropriate as an exer- 
cise of discretion. 

But other answers are available, if this 
be thought inadequate. There can be no 
doubt that even in its, application to a 


*The practice is explained by Mr. Esch, for- 
merly Valuation Analyst of the Commission, 
in an article “Valuation of Leased Railroad 
Property.” 31 Yale L. J. 273, 276, 277. 


Perhaps a ! 
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sole lessee, the method of valuing a lease 
| On the basis of the cost of the property 
demised is at best a rough and ready 
approximation. Even so, the formation 
of a rate base by treating a lessee as 
Owner and measuring a fair return of in- 
come aS a percentage of the cost may 


where the interest of the lessee is con- 
| Stant and the rentals that it pays are 
| excluded from the computation of its op- 
| erating expenses. 

Such exclusion is required by the ac- 
counting rules of the Commission where 
the lessee has the sole use. The practice 
| is different, however, where a carrier has 
the benetit of joint-facilities. There the 
rentals paid for the use of the facilities 
are part of the operating expenses, and 
were so treated in the case at hand. This 
treatment of them has the support of 
Statute (Transportation Act, 1920; 49 U. 
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it available.” 49 U. S. Code, section 15a 
(4). There is nothing in the new statute 
to suggest that earlier inventories are to 
be revised, or that forms of valuation law- 
ful in the past are to be unlawful in the 


| future, 


yield a reasonable average of accuracy | 


What has been written serves, we think, 
<o show that the interests in controversy 
are not affected by that part of subsection 
(b) of the statute which we have identified 
as number one. The question remains 


| whether a specific valuation is made man- 
| datory by the provisions of the part iden- 


| tified as number two. 


S. Code, section 15a [1])* as well as of ad- | 


ministrative practice. A carrier receives a 
duplication of benefits if it is permitted 
to include its rentals as an operating ex- 


pense while earning a return upon the | 
| Hartford Railroad Company, 30 Val. Rep. 
I. C. C. 1, 31, 32, 38. 


value of an unincumbered fee.* 

Aside from this objection, a lease which 
gives to the lessee, not exclusive posses- 
sion of the property demised, nor even a 
fixed share, but a share fluctuating from 
time to time with the variations of the 


to be valued with even approximate cor- 
| rectness by the test of the cost of the 
property subjected to the use. The Com- 
mission was satisfied to adopt the formula 
| Of cost Where the lease was such as to 


would not be inordinately large.t 


Nothing in the statute makes it man- 
datory to apply the same formula, inac- 
| curate at best, to leases of a different na- 


be increased.it 
the objection that by force of section 15a 
of the Transportation Act, 1920, a form 
| of inventory permissible under section 19a 
| of the Valuation Act of 1913 is permissible 
no longer. The Act of 1920 authorizes the 
Commission to “utilize the results of its 
investigation under section 19a” of the 
Interstate Commerce Act for certain ad- 
ditional purposes “in so far as deemed by 


*“The term ‘net railway operating income’ 
means railway operating income, including in 
the computation thereof debits and credits 
arising from equipment rents and joint fa- 
cility rents.” 


porating the Boston terminal. 


p. 274. 

t“Not only is the matter of proportion of 
use at any particular moment largely specula- 
tive, but it varies from time to time.” Esch, 
supra, at pp. 278, 279. 

y+Upon a hearing before the Senate Com- 
mittee, Senator La Follette, the Chairman, 
inquired of a witness, Prof. Commons, as to 
the proper method of valuation where prop- 


that such a case might be taken care of in 
either one of two ways, by valuing the prop- 
erty as if it were owned by the lessee or by 
making allowance for the rent as an operat- 
ing expense, and that it would be the func- 
tion ot the Commission to determine the 
preferable method in any given situation. 
The members of the Committee apparently 
acquiesced. Senator La Follette adverted to 
the possibility of a double valuation if one 
railroad had the privilege of running its 
trains over the tracks of another, and added 
that, of course, only one valuation would be 
proper. Physical Valuation of Property of 
Common Carriers, Senate Committee on In- 
terstate Commerce, 62nd Congress, 3rd Ses- 
sion, Senate Library, Vol. 15, No. 6, pp. 128 
and 129. 





ture if the margin of error would thereby | 
Nor is there anything in | 


There is a like direction in the act incor- | 


erty was leased. The answer was in substance | 


business, is too uncertain and inconstant | 


“The Commission 
shall in hke manner ascertain and report 
separately other values, and elements of 
value, if any, of the property of such com- 
mon carrier and an analysis of the meth- 
eds employed, and of the reasons for any 
differences between any such value and 
each of the foregoing cost values.” 

The carrier did not build its case on 
that command in making proof to the 
Commission. It took the position, on the 
contrary, that it was an owner of the 
roadbed and the terminals in proportion 
to its use and made its proof accordingly. 
See Matter of New York, New Haven & 


There can surely have been no breach 
by the Commission of an inflexible and 
certain duty in omitting from an inven- 
tory a separate and specific estimate of 
the difference between the value of the 


| use and the rents resrved to the lessors 





when the protest of the carrier was silent 
as to what the valuation ought to be. The 
vesult will De the same, however, though 


| this defect be overlooked. The command 
| lead it to believe that the margin of error | 


to report other elements of value does 


| not impose a duty, inflexible and certain, 


to appraise the value of a use which is 
unrelated to the value of what is subject 
to the use. The ends to be attained are 
different. 

They can be gathered from a report of 
the Senate Committee on Interstate Com- 
merce submitted to the Senate in Feb- 


| ruary, 1913. 62nd Congress, 3rd Session, 


No. 1290, p. 8. The report begins with 


| a consideration of the three criteria of 


value that are stated in part one of sub- 
division (b): first, original cost; second, 
cost of reproduction new; third, cost of 
reproduction, less depreciation. From these 
it passes to a consideration of the effect 
and purpose of part two, prefacing the 
discusison with the title “other values and 
elements of value; that is, intangible 
values.” 


“This classification,” the report con- 


| 
**Esch, Leased Railroad Property, supra, at | tinues, “provides for going value, good 


will value, and franchise value. Whether 
any or all of these values will be con- 
sidered by the Commission or the courts 
in determining the fair value of the 
property, and if so, what importance shall 
attach to them is a matter for the Com- 
mission 2nd the courts. 

“Especially as to intangible values, the 


| Commission and the courts are in a 
| transition period. The elements of value 
| which will finally constitute fair value 


for rate-making purposes are steadily nar- 


| rowing. They are not expanding. No de- 


cision by Commission or court will stand 
which is Ultimately found to be unfair to 


| the public or to the common carrier. The 


Committee has, it is believed, provided for 
ascertaining every element of value which, 


| upon recognized authority, should be con- 


i 


sidered.” 
Congress had no thought to tie the 
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peremptory duty to classify in any par- 
ticular way the factors supplementing or 
modifying the significance of cost, and to 
allocate to dach a specific value. The re- 
port makes it clear tnat Congress did not 
know what those factors were, and that 
the Commission, guided by the courts, was 


to work out in its own way a practical 


and fair result. Whatever duty was im- 


posed had its basis in a general admoni- | 


tion which left a wide and indefinite 
margin of judgment as to the method 
of obedience. 

In the light of these considerations, the 


aim of the statute in bidding heed to be P given careful consideration,” 


given to other elements of value than 


those of cost alone, is readily discerned. | 
Its aim is to afford play for the correc- | 


tion of the errors certain to result where 


the value of a railroad is identified with | 


the cost of its component parts without 
reference to the values generated or ex- 
tinguished by the union of the parts into 
a@ single and organic whole. Effects that 


working in combination may be capable of 


appraisal when it would be difficult, if not | 
impossible, to estimate the consequences | 


of any one of the forces operating singly. 

For an illustration of this truth we have 
only to bear in mind the obscure and 
varied factors, psychical as well as phys- 
ical, that enter into the creation of the 
“going value” of a business. Not infre- 
quently the value of these intangibles will 
be an aggregate made up of elements too 
deeply 


figure to be set opposite to one of them 
dissevered from the others. 
What is true of “going value” is true 


of roadbeds and stations, of trackage 
rights and rights in terminals. As soon 
as one passes beyond an appraisal of the 
cost, the increments or the deductions in- 
volve estimates of relation, the parts being 


worthless or nearly so unless adapted to | 


the whole. Not a mile of track would 
be worth the cost of reproducing it, nor 
a trackage right the rental, if there were 
not stations at either end. Not a station 
would be worth the cost of building it 
anew if there were not roadbeds or tracks 
or trackage rights beyond. 

The final value set down in the report 
of the Commission shows that over and 
above the cost of reproduction less depre- 
ciation, something has been added, in ap- 


praising the property of the carrier, to | 


express the value of the whole as distin- 
guished from the total of the parts. Not 


let alone something in addition, would 
have been reported as the final value if 
the road had been viewed as a congeries 
of fragments. 

To argue that the Commission ignored 
these 


the significance of the whole process of 
appraisal. 
every terminal use, in so far as it con- 
tributes to the unity of the system. is 


reflected in the final value ascribed to | 


the physical things that are listed in the 
inventory. The Harlem trackage con- 
tract is there reflected, for the reproduc- 


tion cost would cease to be a measure of | 


the value if the trains stopped short at 
Woodlawn. The rights in the New York 


and Boston terminals are there, for again | 


the reproduction cost would be of no avail 
as a criterion if there were no terminal 
facilities for passengers at Boston or New 
York, 


interpenetrated for any specific | 


intangibles altogether because it | 
failed to value them specifically is to miss | 


Every trackage contract and | 
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hands of the Commission by imposing a 


The question is not whether trackage | 
rights and rights in terminals are inter- | 
ests that the Commission is at liberty to 
treat as nonexistent. The question is | 
whether they are interests of such a kind 
that they must be specifically valued in- 
stead of being viewed as factors that enter 
by infusion into the lifeblood of the or- 
ganism. If there is anything in the stat- | 
ute requiring values of that order to be 
separately stated, the carrier has not | 
pointed to it. In the absence of such a 


duty, nothing in the report of valuation | 


justifies a holding that any property in- | 
terest was excluded altdgether. “We have 
said the 
Commission, “to all facts of record and 
pertaining to the value of the common- 
carrier property of the carrier as an or- 
ganized, developed, well-maintained, sea- 
soned property in operation as a going 
concern.” Many diverse elements, react- 
ing one upon another, have been fused in 
an act of judgment drawing its sustenance 


| from all. 
are the resultant of two or more forces | 


A word may yet be due with reference 
to those provisions of subdivision (b) of 
the statute which are set forth under 
the heading “second.” “Such = in- 
vestigation and report,” it is there said, 


| “shall state in detail and separately from 
cost of all | 


improvements the original 
lands, rights of way and terminals owned 
or used for the purposes of a common 
carrier and ascertained as of the time of 
dedication to public use, and the present 
value of the same.” The rights of*way 
there in view are those that involve an 
investment of the moneys of the car- 


| rier, and result in the possession of the 
| land itself, the roadbed on which the 


tracks are laid. Georgia v. Cincinnati 
Southern Railway Co., 248 U. S. 26, 28. 
They do not include the privilege of haul- 


| ing cars for a rental over the roadbed of 


another. 


What is true of rights of way is true 


also of terminals. If the New Haven has 
no interest in the improvements consti- 
tuting the roadbed and the terminal sta- 
tions sufficient to require a specific valu- 
ation of its interests under parts one and 
two of subdivision ‘first,” it has none suffi- 


cient to require such valuation under sub- | 


division “second.” 


We do not go beyond the necessities of | ioe 


the case before us in shaping our decision. 


Whether an inventory such as this one, | 
omitting a specific valuation of important | 
| rights and interests, gives full or adequate | 


: , | effect to the intention of the lawmakers, 
even the depreciated reproduction cost, | 


we are not required to determine. In later 
or collateral controversies that question 
may be pertinent. For the purpose of this | 


| case, it is enough to hold, as we do, that 


the duty of specific valuation, if it exists, 
has been imposed upon the Commission 
too vaguely and obscurely to be enforced 
by a mandamus. United States ex rel. 
Redfield v. Windom, 137 U. S. 636; Wilbur 
v. United States, 281 U. S. 206. 

One cannot rise from a siudy of the 


| statute in the setting of its history and 
of the administrative practice under it | 


and hold at the end an assured belief 


| that the Commission has been commanded | 


by Congress to do the act omitted. Where | 
a duty is not plainly prescribed, but is 
to be gathered by doubtful inference from 
statutes of uncertain meaning, “it is re- 
garded as involving the character of judg- 
ment or discretion,” (Wilbur v. United 
States, supra), and mandamus is thereby 
excluded. 

The case at hand differs in essentials 


| rected at the trial.” 
| Angeles Railroad Co., supra, p. 313. 


| 1920 has made 


33 
from Kansas City Southern Railway Co. 
v. Interstate Commerce Commission, 252 
U. S. 178, where a specific, unequivocal 
command, removed after the decision by 
an amendment of the statute (See Act of 
June 7, 1922, c. 210, 42 Stat. 624), was laid 
upon the Commission to value a particular 
thing, and the Commission ignored the 


command to the extent of refusing to hear 
any evidence whatever. The ruling in 
that suit has becn explained in later cases, 
and confined to its peculiar facts, Inter- 
state Commerce Commission v. Waste 


mee 5 


| Merchants Association, 260 U. S. 32, 35: 


United States v. Los Angeles Railroad Co., 
273 U. S. 299, 311. 

Public policy forbids that the work of 
the Commission in the fulfilment of the 
stupendous task of valuation shall be 
hampered by writs of mandamus except 
where the departure from the statute is 
clear beyond debate. The report is not a 
stage in a judicial proceeding affecting 
this carrier or others. “It is the exercise 


| solely of the function of investigation.” 


United States v. Los Angeles Railroad Co., 


| supra, p. 310. The final valuations made 


in it will indeed be prima facie evidence 


| against the carrier in proceedings under 


the Commerce Act. 49 U. 8S. Code, sec- 
tion 19a, (1). 

Even so, the opportunity to contest 
them, if at any time they are introduced 
in evidence, is “fully preserved to the car- 
rier, and any error therein may be cor- 
United States v. Los 
The 
valuation of the railroads of the country 
has been ordered by the Congress in the 
belief that this new “Domesday Book” will 
promote an important public «urpose. 
Nearly 20 years have passed since that 
belief found expression in the enactment 
of the statute, and the work is still un- 
finished. Report of I. C. C. for 1931, p. 68. 

In the meantime the enactment of sec- 
tion 15a of the Transportation Act of 
the need for valuation 
more imperative than ever. 49 U. 8. Code, 
section 158. In any work so vast and 
intricate what is to be looked for is not 
absolute accuracy, but an accuracy that 
will mark an advance upon previous un- 
certainty. If every doubt as to the extent 
and form of valuation is to be dispelled 
mandamus, the achievement of the 
ends of Congress, already long deferred, 
will be put off until the Greek Kalends. 

The judgment of the Court of Appeals 
of the District of Columbia is reversed, 
and the judgment of the Supreme Court 
dismissing the petition affirmed. 

Mr. Justice Van Devanrer, Mr. Justice 
McReynotps and Mr. Justice SurTHEr- 
LAND are unable to concur in this deci- 
sion. But, as the decision is put dis- 
tinctly on the ground that the specific 
duty sought to be enforced by mandamus 
is not so definitely and plainly described 


| by the statute as to justify the application 


of that remedy, and the question whether 


| the inventory in controversy, omitting a 


specific valuation of important rights and 
interests, gives full or adequate effect to 
the intent of the statute, is not deter- 
mined but distinctly reserved for future 
contestations, they deem it sufficient to 
say at this time that they regard the rea- 
sons assigned by the Court of Appeals for 
its judgment as sound and requiring an 
affirmance of its judgment, 

The Cuier Justice and Mr. Justice But- 
Ler took no part in the consideration and 
decision of this case. 
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The court in one case refused to re- 
7.20 on writ of certiorari a decision 
«j the Supreme Court of Idaho, where 
ite Federal question involved was 
raised for the first time on petition 
for rehearing in the State Supreme 
Court. The order of an Idaho court 
denying a motion to vacate a judgment 
for want of jurisdiction was held in 
the second case to be res judicata in 
a Federal court suit to enjoin the en- 
forcement of the judgment. A judg- 
ment against the surety on a superse- 
deas bond entered without notice to 
the surely was held not to deny it due 
process of law in view of its oppor- 
tunity to present the defense on ap- 
peal. 


AMERICAN SuRETY COMPANY OF NEW YORK 
v. 
Vivian F. BALDWIN AND E. R. BALDWIN; 
Vivian F. BALDWIN AND E. R. BALDWIN 
v 


AmeRIcCAN SurETY COMPANY OF NEW YoRK. | Baldwin, Plaintiffs, v. 


Supreme Court of the United States. 
Nes. 3 and 21. 

On writs of certiorari to the Supreme 
Court of Idaho and to the Circuit Court 
of Appeais for the Ninth Circuit. 

WILLIAM MARSHALL BULLITT and ALLAN C. 
Rowe (O.iver O. HaGa, McKeen F. 
Morrow and Frank Martin with them 
on the brief), for American 
Company of New York; James P. AIL- 
SHIE JR. 


win et al. 


Opinion of the Court 
Nov. 14, 1932 

Mr. Justice BRANDIES 
opinion of the Court. 

In each of these cases, the American 
Surety Company of New York seeks to 
be relieved from a judgment in favor of 
the Baldwins entered against it by an 
Idaho court for $22,357.21 and interest, 
on a supersedeas bond. No. 3, which is 
here on certiorari to the Supreme Court 
of Idaho, brings the record of the cause 
in which that judgment was entered. 286 


delivered the 


U. S. 536. No. 21 is here on certiorari | 


to the United States Circuit Court of Ap- 
peals for the Ninth Circuit, which re- 


versed the decree of the Federal court for | 


Idaho denying the Surety Company’s ap- 
plication to enjoin. the enforcement of 


the judgment and dismissing the bill. 286 | 


U. S. 537. In each case it is claimed that 
the judgment is void under the due proc- 
ess clause of the Fourteenth Amendment. 

The bond was given upon the appeal 


of the Singer Sewing Machine Company | 


and Anderson, its employe, to the Supreme 


Court of Idaho from a judgment for $19,- | 
500 recovered against them by the Bald- | 


wins in an Idaho district court for an 
automobile collision. The defendants had 


given a joint notice of appeal “from that | 


certain judgment . . against the de- 
fendants and each of them, and from the 
whole thereof.” 

Pursuant to the statutes (Idaho Com- 
piled Statutes, sections 7154 and 1155), 
two bonds were given by the Surety Com- 
pany, both being executed only by it. 
One was in the sum of $300 for costs; the 
other was the supersedeas bond in the 
sum of $25,000 here in question, copied in 
the margin. 


any part thereof, be affirmed” and “if the 


| Sewing 


| court. 


(JaMEs F, AttsHie and J. R. | 


Smeap with him on the brief), for Bald- | polars, and from the whole of said judgment: 





| the Ninth Circuit in United States Fidel. 


| Calif. 





(Note No. 1.) It recited that 
“if the said judgment appealed from, or 
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said appellant does not make such pay- 
meni within 30 days from the filing of 
the remittitur from the Supreme Court 
in the court from which the appeal is 
taken, judgment may be entered on mo- 


| tion of the respondents in their favor 


against the undersigned surety.” 


The Supreme Court affirmed the judg- 
ment as to Anderson and reversed it as 
to the Singer Company, Baldwin v. Singer 
Machine Co. and Anderson, 49 
Idaho 231. Upon the filing of the remit- 
titur the appropriate new judgment 
against Anderson was entered in the trial 
That judgment. having remained 
unpaid more than 30 days, the Baldwins, 
without giving notice to either of the 
original defendants or to the Surety Com- 


| pany, moved the trial court to enter judg- 
| ment against the latter. On June 23, 1930, 
| Judgment was so entered against the 


Note No. 1.—Vivian .F. Baldwin and E. R. 


Singer Sewing Machine 
Company, a Corporation, and Ed. Anderson, 
Defendants. 

Whereas, the defendant, Singer Sewing Ma- 
chine Company, a corporation, in the above 
entitled action has appealed to the Supreme 
Court of the State of Idaho from the judg- 
ment made and entered against it in the 
above entitled action and in the above en- 


| titled court in favor of the plaintiffs in said 
| action on the 31st day of May, 1928, for the 


Surety | 


sum of Nineteen Thousand Five Hundred 
($19,500.00) Dollars and for Seventy-three and 
70/100 ($73.70) Dollars cdsts in said suit, mak- 
ing a total of Nineteen Thousand Five Hun- 
dred and Seventy-three and 70/100 ($19,573.70) 


And whereas, the said appellant, Singer 
Sewing Macnine Company, a corporation, is 
desirous of staying the execution of said judg- 
ment so appealed from; 

Now, therefore, the undersigned American 
Surety Company, a corporation authorized to, 
and doing business in the State of Idaho, in 
consideration of the premises and of such ap- 
peal on the part of said appellant, Singer 
Sewing Machine Corpany, a corporation, does 
hereby acknowledge itself firmly bound in the 
sum of Twenty-five Thousand  ¢$25,000.00) 
Dollars, gold coin of the United States, 
that if the said judgment appealed from, or 
any part thereof, be affirmed, or the appeal 
dismissed, the appellant will pay in gold coin 


| of the United States of America, the amount 


directed to be paid as to which said judg- 
ment shall be affirmed, if affirmed only in 
part, and all damages and costs which may 
be awarded against the appellant upon the 


| appeal, and that if the said appellant does 


not make such payment within 30 days from 
the filing of the remittitur from the Supreme 
Court in the court from "which the appeal is 
taken, judgment may be éntered*on motion 
of the respondents in their favor and against 
the undersigned surety for the said sum of 
Nineteen Thousand Five Hundred Seventy- 
three and 70/100 ($19,573.70) Dollars, together 
with the interest that may be due thereon 
and the damages and costs which may be 
awarded against the said appellant, Singer 


; Sewing Machine Company, upon the appeal. 


In witness whereof, the said American 
Surety Company, has caused its name and 
seal to be attached hereto by its proper offi- 
cers and agents at Boise, Idaho, Aug. 28, 1928. 

American Surety Company ‘of New York, by 
Howard E. Stein, attorney in fact. Counter- 
signed, Howard E. Stein, agent at Boise, 
Idaho. 

Note No. 2.—The Idaho statute was so con- 
strued by the Circuit Court of Appeals 7“ 
Guar. Co. v. Fort Misery Highway Dist., 22 
F. (2d) 369, 373, and in Empire State-Idaho 
Mining & Developing Co. v. Hanley, 136 Fed. 
99. See also Calif. Code Civ. Proc., sec. 942; 
Meredith v. Santa Clara Mining Ass’n of Bal- 


| timore, 60 Calif. 617, 619; Hitchcock v. Caruth- 


ers, 100 Calif. 100, 103, 34 Pac. 627; Hawley v. 
Gray Bros. Artificial Stone Paving Co., 127 

560, 561, 60 Pac. 437. The California 
provision was the prototype for the Idaho 
statute in question. See Naylor and Norlin 
v. Lewiston & S. E. Elec. Ry. Co., 14 Idaho 
722, 725, 95 Pac. 827. Compare Hartford Acci- 
dent & Indemnity Co. v. Bunn, 285 U. S. 169; 
Capital National Bank v. Board of Supervisors, 
286 U. S. 550; Fidelity Union Casualty Co. v. 
Hanson, 287 U. S Louisville & Nashville 
R. R. Co. v. Parker, 287 U. S. —; Toledo Scale 
Co. v. Computing Scale Co., 281 Fed. 488, af- 
firmed 261 U. S. 399. 
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Surety Company in the sum of. $22,357.21 
and interest, with a provision “that the 
| plaintiffs have execution therefor.” 
The Surety Company concedes that by 
; executing the supersedeas bond it became, 
by the laws of Idaho, a party to the litiga- 
| tion; (Note No. 2) and that if the effect 
| of the bond was to stay the judgment ‘as 
| against Anderson, consent had thereby 
| been given to the entry of judgment with- 
out notice and the judgment would be 


| unassailable. Compare Pease v. Rathbun- 
| Jones Engineering Co., 243 U. S. 273, 279. 
I Its contention is that the bond, properly 
| construed, did not stay the judgment as 
against Anderson, but solely as‘ against 
| the Singer Company; that hence, the 
| Surety Company had not consented to the 
entry of a judgmen against it upon An- 
derson’s failure to pay; and that since 
the judgment against it was entered 
| without giving it notice and the oppor- 
tunity of a hearing on the construction 
| and effect of the bond, the judgment is 
void under the due process clause of the 
ae Amendment. 


~ First. The certiorari granted in No. 3 

to review the judgment rendered by the 
Supreme Court of Idaho on May 2, 1931 
must be, dismissed for failure to make 
seasonably the Federal claim. The pro- 
| ceedings culminating in that judgment 
were these. On June 26, 1930, three days 
after the entry by the Idaho district court 
of judgment against the Surety Company 
on the supersedeas bond, it filed.a motion 
in that court to vacate and set aside the 
judgment. The grounds there urged in 
support of the motion were wholly state 
grounds. 

They were that the judgment was void, 
because there had been no breach of con- 
dition of the bond, properly construed; 
that the judgment had been entered with- 
| out notice to either the Surety Company 
or the Singer Company; and that the en- 
forcement of the fudgment would be con- 
trary to good consicence and equity. After 
hearing arguments on the motion, the 
Idaho District Court ordered that the 
judgment be vacated and set aside, and 
that the execution issued pursuant’thereto 
be quashed. 

The Baldwins appealed to the Supreme 
Court of Idaho; and upon the presenta- 
tion of their appeal no Federal question 
| was raised by either party. The Supreme 
Court, on May 2, 1931, reversed the order 
vacating the judgment. It declared that 
the only issue before the trial court on 
motion to vacate was its own jurisdiction 
to render the judgment against the Surety 
Company on the supersedeas undertaking; 
that such jurisdiction existed by virtue of 
the Surety Company’s execution of the 
undertaking in the cause; that the ques- 
tion which had necessarily been presented 
was: 

“Did the Surety Company, in its under- 
taking, become a party liable for every 
part of the judgment appealed from which 
might be affirmed by the Supreme Court, 
or did it stipulate only as to such judg- 
| ment or part thereof as might be affirmed 
against the Singer Sewing Machine Com- 
pany”; that the trial court thus had the 
| power and duty to construe the bond; that 
| “whether it decided right or wrong its de- 
cision was a Judgment which could be 
reviewed for error, if there was error, only 
by” the Supreme Court on appeal; and 
that the alleged’error could not be raised 
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on motion to vacate. 50 Idaho 609, 614- 
616 

The Surety Company petitioned for a 
rehearing. In that petition, besides reit- 
erating several of its previous contentions, 
if urged, for the first time, that the rendi- 
tion of the judgment on its undertaking 
violated the due process clause of the 
Fourteentn Amendment. (Note. No. 3.) 


The pe.ition was denied without opin- 
ion. The Federa: claim there made can- 
not serve as the basis for review by this 
court. The contention that a Federal 
right had been violated rests on the action 
of the trial court in entering judgment 


without giving notice and an opportunity | 
to be heard. The same ground of objec- | 


tion had been raised throughout the pro- 
ceedings but solely as a matter of State 
law. 

There had been ample opportunity 
earlier to present the objection as one 
arising under the Fourteenth Amendment. 
Compare Corkran Oil Co. v. Arnaudet, 199 


U. S. 182, 193; Godchaux Co. v. Estopinal, | 


251 U. S. 179, 181; Live Oak Water Users’ 
Assn. v. Railroad Comm., 269 U. 8S. 354,357. 
This is not a case where, as in Saunders 
v. Shaw, 244 U. S. 317, 320, the Federal 
ciaim arose from the unanticipated dis- 
position of the case at the close of the 
proceeding: in the State Supreme Court. 

Compare Ohio ex rel. Bryant v. Akron 
Metropolitan Park Dist., 281 U. S. 74, 79. 
Nor is the Federal claim based, as in 
Brinkerhof-Faris Trust & Savings Co. v. 
Hill, 281 U. S. 673, 678, upon the unan- 
ticipated act of the State Supreme Court 
in giving to a statute a new construction 
which threatened rights under the Con- 
stitution. Compare Missouri ex rel. Mis- 
souri Insurance Co. v. Gehner, 281 U. S. 
313, 320. 

Second. In No. 21, the Circuit Court 
of Appeals should have affirmed the de- 
cree of the Federal court for Idaho which 
denied the Surety Company's application 
for an interlocutory injunction and dis- 
missed the bill. For the Federal remedy 
was barred by the proceedings taken in 
the State court which ripened into a final 
judgment constituting res judicata. 

The Surety Company was at liberty to 
resort to the Federal court regardless of 
citizenship, because entry of the judgment 
without notice, unless authorized by 
violated the due process clause of the 
Fourteenth Amendment, compare National 
Exchange Bank v. Wiley, 195 U. S. 257; 
Cooper v. Newell, 173 U. S. 555. And it 
was at liberty to invoke the Federal 
remedy without first pursuing that pro- 
vided by State procedure. Simon v. South- 
ern Ry., 236 U. S. 115; Atchison, Topeka 


Note No. 3.—The petition to this court for 
@ writ of certiorari, although filed Oct. 30. 
1931, was not granted until April 25, 1932, 286 
U. 8S. 536, action thereon being withheld 
“awaiting the action of the Supreme Court 
of Idaho in the matters pending before it.” 
Journal Sup. Ct., October Term 1931, p. 163 
(Jan. 11, 1932). The actions referred to were 
two further steps taken by the Surety Com- 
pany in the Idaho courts to be relieved of 
the original judgment against it. The first 
was a motion to correct, amend and vacate 
the original judgment. This motion the trial 
court overruled, and its order was upheld on 
appeal to the Supreme Court of Idaho. 
Idaho —, 13 P. (2d) 650, decided July 12, 1932, 
rehearing denied Sept. 10, 1932. The second 
was a direct appeal to the Supreme Court of 
Idahp from the original judgment; this ap- 

al ‘was dismissed because taken more than 

days after the entry of the judgment ap- 
pealed from. — Idaho —, g P. (2d) 461, de- 
cided Feb. 21, 1932. 


| ment 


| diction as well as to other issues. 


SUPREME COURT DECISIONS 


& Santa Fe Ry. Co. v. Wells. 265 U. S. 
101; The Firestone Tire & Rubber Co. v. 
Marlboro Cotton Mills, 282 Fed. 811, 814. 
But an adequate state remedy was avail- 
able; and having invoked that and pur- 
sued it to final judgment, the Surety Com- 
pany cannot escape the effect of the ad- 
judication there. Compare Mitchell v. 
First National Bank, 180 U. S. 471, 480-481; 
Lion Bonding Co. v. Karatz, 262 U. S. 
77, 90. 

The Supreme Court of Idaho had juris- 
diction over the parties and of the sub- 
ject matter in order to determine whether 


| the motion to vacate, made on a general 
appearance, and the appeal from the order 
thereon, were no less effective to confer 
jurisdiction for that purpose than were 
the special appearance and motion to 
quash and dismiss held sufficient in Bald- 
win v. Iowa State Traveling Men's Assn., 
283 U. S. 522. 
| adjudication of the trial court to ente 


| judgment. 


The scope of the issues presented in- 
| volved an adjudication of that issue. Com- 
pare Napa Valley Elec. Co. v. Railroad 
Comm., 251 U. S. 366; Grubb v. Public 
Utilities Comm., 281 U. S. 470, 477-478 
The Supreme Court of Idaho did not re- 
fuse to adjudicate that question when it 
declined to “construe the legal effect of 


| the undertaking in, question further than 


to examine it in ata of determining the 
sole question of the court’s jurisdiction to 
hear and determine the motion for judg- 
thereon.” It narrowed the issue, 
according to the State procedure, by sep- 
arating, in effect, the question of juris- 
diction from that of liability. 

It held that the status of the Surety 
Company as a party to the litigation, by 
virtue of its execution of the bond in the 
cause, necessarily persisted, although its 
liability may have been limited by the 
terms of the bond. With the soundness 
of the decision we are not here concerned. 
It is enough that the court did not, as 
the Surety Company asserts, reach its de- 
cision by merely assuming the point in 


the trial court had jurisdiction. Clearly, | 


And there was an actual | 
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Will- 
ff'd 


Deposit Co. of Maryland v 
jams & Wigmore, 13 F. (2d) 267, 
per curiam, ic., 268 (Note No. 4.) 

The principles of res judicata may ap- 
ply, although the proceeding was begun 
by motion Thus, a decision in a pro- 
ceeding begun by motion to set aside a 
judgment for want of jurisdiction is, under 
Idaho law, res judicata, and precludes a 
suit to enjoin enforcement of the judg- 
ment. Bernhard v. Idaho Bank & Trust 


Co., 21 Idaho 598, 123 Pac. 481. ‘Note 
No. 5). 


Since the decision would formally con- 
stitute res judicata in the courts of the 
State; since it in fact satisfies the re- 
requirements of prior adjudication; and 
since the constitutional issue as to juris- 
diction might have been presented to the 
State Supreme Court and reviewed here, 
the decision is a bar to the present suit 
insofar as it seeks to enjoin the enforce- 
ment of the judgment for want of juris- 
diction. Compare Fidelity Natl. Bank & 
Trust Cg. v. Swope, 274 U. S. 123, 130-131. 

Third. The Surety Company contends 
in No. 21 that even if the trial court of 
the State had jurisdiction, the Federal 
district court may enjoin the enforce- 
jaent of the judginent on the ground that 


Gaston, 


| having been entered without notice and 


|} law 


issue, or by deeming itself concluded by | 
; Judgment in the case in which the judgment 


the fact that the trial court took juris- 


it | diction. That it did not so reach its de- | 
it, | 


cision is made clear by the opinion itself. | 


We are thus brought to a consideration of 
the effect on the present suit of the judg- 
ment of the Supreme Court of Idaho. 

The full faith and credit clause together 
with the legislation pursuant thereto, ap- 
plies to judicial proceedings of a State 
court drawn in question in an independent 
proceeding in the Federal courts. Act of 
May 26, 1790, c. 11; Act of March 27, 1804, 
c. 56, section 2; Rev. Stat. section 905; 
Mills v. Duryee, 7 Cranch 481, 485; Insur- 
ance Co. v. Harris, 97 U. S. 331, 336. Com- 
pare Bradford Electrci Light Co. v. Clap- 
per, 286 U. S. 145, 155. The principles 
of res judicata appl yto questions of juris- 
Bald- 
win v. Iowa State Traveling Men’s Assn., 
283 U. S. 522. 

They are given effect even where the 
proceeding in the Federal court is to en- 
join the enforcement of a State judg- 
ment, if the issue was made and open to 
litigation in the original action, or was 
determined in an independent proceeding 
in the State courts, See Marshall v. 
Holmes, 141 U. S. 5%, 596; Fidelity & 


an opportunity for a hearing on the con- 
struction of the bond, it lacked due process 
of law. It is true that entry of judgment 
without notice may be a denial of due 
process even where there is jurisdiction 
over the person and subject matter. But 
that rule is not applicable here 

For if the bond properly construed 
stayed the judgment as against Anderson, 
the Surety Company consented to the en- 
try of judgmert against it without notice 
for his feilure to pay. If the bond did 


Note No. 4.—In Wells Fargo & Co. v. Tay- 
lor, 254 U. S. 175, the petitioner had not oeen 
allowed to become a party to the prior litiga- 
tion in the State court 


Note No. 5.—The opinion in that case makes 
it clear that the effect of the prior judgment 
as a bar does not rest merely on a rule of 
practice or, where the second proceeding is 
in equity, On the adequacy of the remedy at 
The court said In this State the ap- 
pellant had a choice between two remedies, 
and he chose to file his motion to vacate the 


was rendered upon the same facts as pleaded 
in the complaint in the action involved. and 
the court, after hearing the motion, decided 
the facts against the appellant, holding that 
the judgment was not void, and the order so 
holding was appealable But appellant re- 
fused to exercise his right of appeal and 
brought this suit in equity to enjoin the cole 
lection of said judgment He kad his day in 
court in that action, and the decision of that 
motion upon the question of jurisdiction was 
res adjudicata. The appellant had the right 
either to attack said judgment by motion in 
the original case or by bringing this a-tion 
to enjoin or to have it set aside. If he pro- 
ceeded by motion, and the court decided 
against him, the decision of that question 
until reversed upon appeal, is final and bind- 
ing on the parties.’ 21 Idaho 598, 603-604. 


Compare the effect, under Idaho law. of @ 
decision on a motion to set aside a judgment 
because of the mistake, inadvertence. Or ex- 
cusable neglect of the defendant, or to allow 
an answer to the merits to be interposed after 
judgment where summons was not served 
personally on the defendant. Motions o/ this 
kind are allowed by express statute. Idaho 
Comp. Stat., sec. 6726. They present a matter 
for judicial discretion, Mortgage Co. Holland 
America v. Yost, 39 Idaho 489, 228 Pac. 282; 
and their determination does not bar a re- 
newal motion See Dellwo v. Peterson, 34 
Idaho 697, 203 Pac. 472. But motions of this 
kind are to be distinguished from those at- 
tacking the judgment as void for want of 
jurisdiction. Armitage v. Horseshoe Bend Co., 
Ltd., 35 Idaho 179, 204 Pac. 1073; Shumake v, 
Shumake. 17 Idaho 649, 107, Pac. 42 
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not stay the judgment as against Ander- | 


son, the trial court confessedly crred in 
entering the judgment on the bond. 
order tuo contest its liability the Surety 
Company had the constitutional right to 
be heard at some time on the construction 
of the bond. The State practice provided 


| 


In | 


the opportunity for such a hearing by an | 


appeal after the entry of judgment. 
The practice 
tional. 


prescribed was constitu- | 
Due process requires that there | 


he an opdortunity to present every avail- | 


able defense; but it need not be before 
the entry of judgment. York v. Texas, 


137 U. S. 15. Compare Grant Timber & 
Manufacturing Co. v. Gray, 236 U. S. 133; 
Bianchi v. Morales, 262 U.S. 170. See also 
Phillips v. Commissioner, 283 U. S. 589, 
596-597; Coffin Brothers v. Bennett, 277 
U. S. 29. An appeal on the record which 
included the bond afforded an adequate 
opportunity. 


Thus, the entry of judgment | 


was consistent with due process of law. | 
We need not inquire whether its validity | 


may.not rest also on the ground that the 
Surety Company, by giving the bond, must 
be taken to have consented to the State 
procedure. 

Compare United Surety Co. v. American 
Fruit Product Co., 238 U. S. 140, 142; Corn 


Exchange Bank v. Commissioner, 280 U. | 


S. 218, 223 
State practice was lost because the Surety 


procedure in the State courts. 
moving to vacate, it should have appealed 
directly to the State Supreme Court. When 
later it pursued the proper course the time 
tor appealing nad elapsed. The fact that 
jts opportunity for a hearing was lost 
because misapprehension as to the appro- 
priate remedy was not removed by judicial 
decision until it was too late to rectify the 
error does not jurnish the basis for a 
claim that due process of law has been 
denied. Compare O'Neil v. Northern Colo- 
rado Irrigation Co., 242 U. S. 20, 26. 


Having invoked the State procedure 
which afforded the opportunity of raising 
the issue of lack of notice, the Surety 
Company cannot utilize the same issue as 
a basis for relief in the Federal court. 


The opportunity afforded by 


SUPREME COURT DECISIONS 


The owner of a tug which was dam- 
aged in a collision was not entitled, 
the court ¥eld, as an item of damages 
to demurrage jor the period during 
which the tug was withdrawn for re- 
pairs on the basis of the market hire 
of another tug, where, instead of hir- 
ing an extra tug as the substitute for 
the damaged tug during such period, 
the owner used its two other tugs over- 
time, employing the same crews. The 
owner was engaged in the business of 
towing car floats for railroads in New 
York harbor and did not use its boats 
jor hire generally. The court declared 
that the “spare boat” doctrine was not 
applicable to the case. 


BrookLyN EASTERN District TERMINAL 
v. 
Unitep States. 
Supreme Court of the United States. ~ 
No. 39. 

On writ of certiorari to the Circuit Court 
of Appeals for the Second Circuit. 
Leonarp J. Matteson (Oscar R. Houston 
with him on the brief), for petitioner; 
Tuomas D. Tuacuer, Solicitor General 
(Roy Sr. Lewis, Assistant Attorney Gen- 
eral, WHITNEY NortH Seymour, J. FRANK 
Sratey and Wi.11am H. Ruey Jr., with 
him on the brief), for respondent. 


Opinion of the Court 
Nov. 14, 1932 


Mr. Justice Carpozo delivered the op- 


: | inion of the court. 
Company inadvertently pursued the wrong | 


Instead of | 


} Owners. 


Federal claims are not to be prosecuted | 
piecemeal in State and Federal courts, | 


whether the attempt to do so springs 
srom a failure seasonably to adduce rele- 
vant facts, as in Grubb v. Public Utilities 
Commission, 281 U. S. 470, 479, or from a 
failure stasonably to pursue the appro- 
priate State remedy. (Note No. 6.) 

In No. 3, writ of certiorari dismissed. 

In No. 21, decrve reversed. 


| point. 


On Sept. 30, 1920, 4. dredge “Raritan,” | 


belonging to the United States, collided 
in New York harbor with the steam tug 
“Integrity,” belonging to the petitioner. 
A libel in admiralty to recover the dam- 
ages to the tug was filed by the petitioner 
in conformity with an act of Congress 
whereby the United States consented to 
be sued. Act of Feb. 16, 1925, c. 241, 43 
Stat. 1566. A cross-libel for damages to 
the dredge was filed by the Government. 
The trial court held both vessels at fault, 
and determined that the damages to each 
should be equally apportioned between the 
A special commissioner was ap- 
pointed to ascertain the damages and 
report. 

The controversy hinges upon an item 
of demurrage. As to the repair bills ($26,- 
114.57 for the “Integrity” and $2,230 for 
the “Raritan”), as well as some other 
items, the parties are now at one. The 
conflict between them, once waged along 
a wider front, has narrowed to a single 
The District Court, confirming the 


| commissioner’s report, allowed demurrage 


Note No. 6.—The cases are many in which | 


failure to comply with State rules of practice 
has prevented this court from considering a 
Federal claim on direct review. See e. g. cases 
where the claim was not considered by the 
highest court of the State because it was not 
raised by the proper procedure, Brown vy. Mas- 
sachusetts, 14 
cago, 202 U. S. 275, 281; 
leadings, Atlantic Coast Line R. R. v. Mims, 
42 U. S. 532, 535-537; Nevada-California-Ore- 
gon Ry. v. Burrus, 244 U. S. 103, 104-105; or 
was not raised at the proper stage of the pro- 
ceedings, Spies v. Illinois, 123 U. S. 131, 181; 
Baldwin v. Kansas, 129 U. S. 52, 56-57; Jacobi 
v. Alabama, 187 U. S. 133; Layton \ Missouri, 
187 U. S. 356; Louisville & Nashville R. R. Co. 
v. Woodford, 234 U. S. 46. 51; Missouri Pacific 
Ry. Co. v. Taber, 244 U. 8. 200, 201-202; Mis- 
souri, Kansas & Texas Ry. Co. v. Sealey, 248 
U. S. 363, 365; Barbour v. Georgia, 249 U. S 
454, 460; Hartford Life Ins. Co. v. Johnson, 
249 U. S. 490, 493-494; compare Michigan Cen- 
bral R. R. Co. v. Mix, 278 U. S. 492, 496. 


| F. (2d) 
U. S. 573, 580; Hulbert v. Chi- | 
or by the proper | 


| points in New York harbor. 
| use its boats for hire generally. 


to the petitioner at the rate of $150 a day, 
the market hire of another tug, during 
the 78 days when the “Integrity” 
withdrawn for repairs. This item ($11,700) 
the Circuit Court of Appeals excluded. 54 
978. A writ of certiorari has 
brought the case here. 

The petitioner was in the business of 
towing car-floats for railroads between 
It did not 


| ness was sufficient to occupy tugs during 
| regular working hours in the transfer of 


| substitute for the one disabled. 
it used its two other tugs overtime, and ' 


railroad cars from one point to another. | 


When the “Integrity” was laid up, the 
petitioner did not hire an extra tug as a 
Instead, 


thus kept down the cost while doing the 


| business as before. 


| U. 8. 


was | 


| quehanna, 


Its busi- | 
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The same crews were 
employed; but if extra wages were paid, 
the amount has ngt been proved. 

Extra wear and tear there may have 
been; but there is nothing in the record 
to indicate how much. Indeed the witness 


| for the petitioner frankly stated that the 


loss, if any, from that cause was too un- 
certain to be measured. The award for 
demurrage allowed by the District Court 
and disallowed by the Court of Appeals 
was not made upon the basis of deprecia- 
tion of the boats in use. It is measured 
by expenses that in fact never were in- 
curred, but that might have been incurred 
and charged to the respondent if the ne- 
cessities of the business had been some- 
thing other than they were. 

Our decision may not ovefleap the lim- 
itations of the record. To dispose of the 
case before us we do not need to hold 
that through the use of the other vessels 
the possibility of all demurrage has been 
excluded by an inexorable rule of law. 
Other courts have held in situations not 
dissimilar that demurrage mayebe meas- 
ured by the interest on te capital value 


| tied up in the disabled boat during the 


term of disability and thus unfruitfully 
employed. The Susquehanna, (1926) A. C. 


| 655, 663, 664; cf. The Greta Holme, (1897) 


A. C. 596, 


To approve or disapprove that measure 
is unnecessary here, for the record does 
not contain the figures that would enable 
us to apply it. Even now the petitioner 
is not seeking for a judgment upon that 
basis, nor indeed upon any other basis 
than the one adopted at the trial. The 
question narrows itself to this, whether 
the full-time hire of an extra boat must 
be charged to the respondent as damage 
flowing from the collision when there was 
no need of such a boat to keep the busi- 
ness going, and none in fact was used 
or paid for. Is an award upon that basis 
either erroneous in law or extravagant 
in fact? 

Erroneous and extravagant we think it 
must be held to be. The Conqueror, 166 
110, 125, 134; The Susquehanna, 
supra; cf. The North Star, 151 Fed. 168; 
The Wolsum, 14 F. (2d) 371; Cuyamel 
Fruit Co. v. Nedland, 19 F. (2d) 489; 
Newtown Creek Towing Co. v. City of 
New York, 23 F. (2d) 486; The Glendola, 
47 F. (2) 206. The disability of a vessel 
will not sustain demurrage at the rate ot 
the value of her hire unless an award at 
such a rate can be seen to be reasonable 
when the disability is viewed in the setting 
of the circumstances. The Conqueror, 
supra. Only when thus enlightened can 
we choose the yardstick most nicely ad- 
justed to be a measure of reparation, in 
some instances, no doubt, the hire of an- 
other vessel, in other instances, it may be, 
a return upon the idle capital, (The Sus- 
supra), in others something 
else. 

Only then indeed can we know whether 
the interference with profit or enjoyment 
is to be ranked as substance or as shadow. 
The vessel may have been employed in 
a business of such a nature that for the 
avoidance of loss there is need of the 
employment of a substitute. In such cir- 
cumstances the fair value of the hire may 
ke an element of damage, and this whether 





November 22, 1932 


the substitute is actually procured or not. 
Cf. The Lagonda, 44 Fed. 367; The Me- 
diana (1900) A. C. 113; Perkins v. Brown, 
132 Tenn. 294; Cook v. Packard Motor Car 
Co., 88 Conn. 590. 


The vessel may be a yacht, employed 
for pleasure and not for business. Even 
then, in the judgment of many courts, the 
value of the use may be considered by 
the triers of the facts in fixing the re- 
covery if there has been a substantial im- 
pairment of that enjoyment for which 
such vessels are maitnained. The Lagonda, 
supra; Cook v. Packard Motor Cdr Co., 
supra; Banta v. Standard Motor Co., 89 
Conn. 51, 56; Perkins v. Brown, supra; 
Hunt Co. v. Boston Elevated Ry. Co., 199 
Mass. 220, 235, 236; The Astrakhan [1910], 
P. 172, 181. There are statements in The 
Conqueror (p. 133) that may be in con- 
flict with that view, but they were not 
essential to the judgment (p. 134), and in 
the light of later decisions as to the loss 
of pleasure vehicles are unquestionably in 
opposition to a strong current of authority 
See cases, supra. 


The owner of the “Conqueror” would 


not have let his yacht to any one if there 
had been no occasion to repair her, nor 
during the season that she was out of 
service would he have used her for him- 
self. 166 U.S. at p. 134. There was 
neither interference with profit nor sub- 
stantial disturbance of enjoyment. The 
court did not hold that even then there 
could be no recovery whatever. Cf. Cook 
v. Packard Motor Car Co., supra, at p. 596. 
It held that recovery was excessive when 
based on the returns of an imaginary let- 
ting. We are to have regard in every 
case to the reasonable probabilities of time 
and place and circumstances. 


Demurrage on the basis of the cost of 
@ substitute, actual or supposititious, may 
be no more*than fair indemnity when 
gains have been lost or enjoyment seri- 
ously. disturbed. Demurrage on a like 
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basis may be so extravagant as to outrun 
the bounds of reason when loss of profit 
has been avoided without the hire of a 


substitute and the disturbance of enjoy- | 


ment has been slight or perhaps fanciful. 
The Conqueror, supra. Cf. Cook v. Pack- 
ard Motor Car Co., supra, p. 595; The Sus- 
quehanna’~ [1925], 
(1926] A. C. 655. A wide range of judg- 
ment is conceded to the triers of the facts 
in the choice of the standard to be applied 
and in the method of applying it. Cook 
v. Packard Motor Car Co., supra. 

The choice, however, may not be arbi- 
trary, nor is the range of judgment with- 
out limit. We think that on the face of 


this award there is declared a principle 
of assessment that in the setting of the 
circumstances exceeds the bounds of any 
discretion allowed to the assessors. In 
admiralty an appeal to the Court of Ap- 
peals is deemed to be a trial de novo. 
Munson Steamship Line v. Miramar 
Steamship Co., 167 Fed. 960; Gilchrist v. 
Chicago Ins. Co., 104 Fed. 566, 571; cf. 
The Abbotsford, 98 U. S. 440; Watts, W. & 
Co. v. Unione, &c., 248 U. S. 9, 21; Stand- 
ard Oil Co. v. So. Pacific Co., 268 U. S. 
146, 155. An assessment of damages may 
be corrected if erroneous in point of law, 
but also it may be corrected if extrava- 
gant in fact. ‘ 


The doctrine of the “spare boat” cases 
is invoked by the petitioner as decisive in 
its favor, but we think without avail. 
Shipowners at times maintain an extra 
or spare boat which is kept in reserve 
for the purpose of being utilized as a sub- 
stitute in the contingency of damage to 
other vessels of the fleet. There are de- 
cisions to the effect that in such condi- 
tions the value of the use of a boat thus 
specially reserved may be part of the de- 
murrage. The Cayuga, 7 Blatch. 385, af- 
firmed 14 Wall. 270, 278; The Favorita, 8 
Blatch. 539, affirmed 18 Wall. 598, 603; New 
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Haven Steamboat Co. v. The Mayor, 36 
Fed. 716, 718; The Emma Kate Ross, 50 
Fed. 845; The Providence, 98 Fed. 133. 


If no such boat had been maintained, 
janother might have been hired, and the 
|hire charged as an expense. The result 
is all one whether the substitute is ac- 
|quired before the event or after. The 
}same doctrine has been recognized in the 
English courts, where a boat thus held in 
reserve is known as a standby. The 
Mediana, [1900] A. C. 113. In ‘those 
courts, however, as in our own, there has 
been a refusal to extend the doctrine to 
boats acquired and maintained for the 
| general uses of the business. Just such 
a state of facts was considered by the 
House of Lords in The Susquehanna, 
supra, a case hardly to be distinguished 
from the one at hand. In the speech by 
Lord Sumner we are told that “the Ad- 
miralty by prompt effort and economy in 
consumption, acting in accordance with 
their obligation to minimize the damages, 
managed to get through their work” with- 
out the disabled vessel. “They cannot,” he 
|continued (p. 663), “get damages based 
on the use of a standby when in fact 
they did very well without ofe.” 

So here. The petitioner was engaged 
in an established business using tugs for 
a single purpose. It had no thought to 
turn that business into one of a different 
kind while this tug was out of service. 
| Mindful of the need to minimize the dam- 
ages, it used to the full its available re- 
sources, and was able by special effort to 
make them do the work. We are unable 
to accept the argument that the expenses 
which it saved are to be charged to the 
respondent as if they had not been saved 
at all. 

The judgment of the Circuit Court of 
Appeals which modified the judgment of 
the District Court is accordingly af- 
‘ firmed. 
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Journal and Calendar 
Of the Supreme Court 
Of the United States 


Nov. 21, 1932 

Present: The Chief Justice, Mr. Justice 
Van Devanter, Mr. Justice Butler, Mr. 
Justice Stone, Mr. Justice Roberts, and 
Mr. Justice Cardozo. 

Lyle M. Allen of St. Louis, Mo.; George 
H. Southard 3d of Pittsfield, Mass.; Wm. 
O. Ballard of Toledo, Ohio; Mark L. Her- 


ron of Los Angeles, Calif.; Michael J. 
Anuta of Menomimee, Mich.; C. Welmore 
Robinson of New York City; Gustavus 
Ohlinger of Toledo, Ohio; Fred A. Os- 
sanna .of Minneapolis, Minn.; Allen T. 
Klots of New York City; Joe Nickell of 
Omaha, Nebr.; Alvin C. Reis of Madison, 
Wis.; and S. R. Robinson of Los Angeles, 
Calif., were admitted to practice. 


No. 15. Interstate Commerce Commis- 
sion, petitioner, v. The New York, New 
Haven & Hartford Railroad Company, Old 
Colony Railroad Company, Boston & 
Providence Railroad Corporation et al. On 
writ of certiorari to the Court of Appeals 
of the District of Columbia. Judgment 
of the Court of Appeals reversed, and the 
judgment of the Supreme Court of the 
District of Columbia affirmed and the 
cause remanded to the said Court of Ap- 
peals for further proceedings in conform- 
ity with the opinion of this court. Opin- 
ion by Mr. Justice Cardozo. Mr. Justice 
Van Devanter, Mr. Justice McReynolds, 
and Mr. Justice Sutherland are of opinion 
that the judgment of the Court of Appeals 
should be affirmed. The Chief Justice and 
Mr. Justice Butler took no part in the con- 
sideration and decision of this case. 
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| Ed Lacy. 
| of the United States for the Eastern Dis- | 


| Collector of Internal Revenue, etc. 


The Chief Justice announced the follow- | 
ing order of the court: 

No. 414. Mrs. Robert F. Biggs, Adminis- 
tratrix and Individually, appellant, v. Mis- 
souri Pacific Railroad Company and Ed | 


| Lacy; and 
No. 415. Nat J. Graves Jr., appellant, v. | 


Missouri Pacific Railroad Company and ; 
Appeals from the District Court 


trict of Arkansas. Per curiam: The ap- | 
peals herein are dismissed for the want of | 
jurisdiction. Section 238, Judicial Code as 
amended by the Act of Feb. 13, 1925 (43 
Stat. 936, 938), U. S. Code Title 28, Sec. | 
345; Section 13, Act of Feb. 13, 1926 (43 
Stat. 936, 941). | 


The Chief Justice said: 


“The other orders of the court appear 
upon the list certified by the Chief Justice 
and filed with the clerk and will not be 
announced orally.” 

No. 377. Anglo-Chilean Nitrate Sales 
Corporation, appellant, v. The State of 
Alabama; 

No. 390. Broad River Power Company, 
appellant, v. Walter G. Query et al., etc.; 

No. 391. Lexington Water Power Com- 
pany, appellant, v. Walter G. Query et al., 
etc.; and 

No. 504. Appalachian Coals, Inc, et al., 
appellants, v. The United States of Amer- 
ica. Im these cases probable jurisdiction 
is noted. 


No. 315. Karl F. Voehl, petitioner, v. In- | 
demnity Insurance Company of North 
America. Petition for writ of certiorari | 
to the Court of Appeals of the District of | 
Columbia granted. 


No. 460. Charles W. Anderson, Collector 
of Internal Revenue, etc., petitioner, v. 
Marian Steedman Wilson et al.,etc.; and | 

No. 461. Marian Steedman Wilson et al., | 
etc., petitioners, v. Charles W. Anderson, 


| as Trustee, etc. 
| mitted by Mr. Robert P. Beyer for the 


Peti- | 
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tions for writs of certiorari to the United 
States Circuit Court of Appeals for the 
Second Circuit granted. 

No. 401. Freeport Texas Company et ai., 
petitioners, v. The United States. Petition 


| for writ of certiorari to the Court of 


Claims denied. 

No. 437. The Scott Lumber Company, 
petitioner, v. Suburban Improvement Com- 
pany. Petition for writ of certiorari to 
the United States Circuit Court of Ap- 
peals for the Fourth Circuit denied. 

No. 455. Irwin T. Gilruth, petitioner, v. 
Lewis Luster et al., etc; 

No. 456. R. B. Gillette, petitioner, v. 
Lewis Luster et al., etc.; and 

No. 457. Ralph W. Hutchens, petitioner, 
v. Lewis Luster et al., etc. Petition for 
writs of certiorari to the United States 
Circuit Court of Appeals for the Eighth 


, Circuit denied. 


No. 458. United States Zinc Company, 
petitioner, v. Central States Power & Light 
Corporation. Petition for writ of certio- 
rari to the United States Circuit Court of 


| Appeals for the Tenth Circuit denied. 


No. 468. Harry C. Cotter et al., peti- 


| tioners, v. The United States of America. 


Leave granted to file brief of the respond- 
ent by Dec. 5 next, on motion of Mr. So- 
licitor General Thacher for the respondent. 

No. 490. Frederick A. Sansome, peti- 
tioner, v. David Burnet, Commissioner of 
Internal Revenue. Leave granted to file 
brief of respondent by Dec. 5 next, on mo- 
tion of Mr. Solicitor General Thacher for 
the respondent. 

No. 304. The People of the State of New 
York, petitioner, v. Irving Trust Company, 
Motion to advance sub- 


petitioner. 

Adjourned until Dec. 5 next at 12 o’clock 
when the day call will be: Nos. 5 Original 
(8 Original and 9 Original), 335, 8, 32, 58, 
82, 128, 131, 137 and 141. 
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